An Uncertain Privilege Is a

Little Better Than Venturin
Across the Pond \
Life Preserver After AK:

BY JOHN K. VILLA

Good idea, Yank. There are some
unseen dangers on the other side of the
pond, and it is far from clear whether
the memorandum will remain confi-
dential from those most hostile to your
company. This should not come as a
big surprise. While we accept the exis-
tence of an internal corporate attorney-
client privilege as an article of faith,
the fact is that American jurisprudence
has recognized the corporate attorney-
client privilege for only 50 years.! True
— the application of the privilege in
the United States is far from predict-
able because of the wide range of work
performed by corporate lawyers, but
there is no longer a per se rule against
applying the privilege to communica-
tions between corporate employees and

/ithout a

in-house counsel.? The same cannot
necessarily be said in other countries,
as reflected in Akzo Nobel Chemicals
Ltd. and Akcros Chemicals Ltd. v.
Commission.’ A recent decision of
the Court of Justice of the European
Union, Akzo has potentially far-reach-
ing implications for in-house legal
departments of multinational corpora-
tions with operations in the European
Union. Indeed, the arguments before
the Court of Justice echoed the debate
in the American courts a half-century
ago when the internal corporate privi-
lege was recognized.

The Akzo decision and rationale
In Akzo Nobel, the corporate plain-
tiffs appealed the judgment of the

General Court, which rejected their
claim of legal professional privilege
for certain email exchanges between
the general manager of Akcros and
Akzo group’s coordinator for competi-
tion law, an in-house lawyer who was
a member of the Netherland’s Bar.
The emails had been seized by the
Commission at the plaintiffs’ premises
in the United Kingdom during the
course of a Commission investiga-
tion into whether the plaintiffs had
engaged in anti-competitive conduct.*
Following the Commission’s deter-
mination that the emails were not
covered by the legal professional privi-
lege, the company plaintiffs brought
an action against the Commission
seeking, inter alia, annulment of the
Commission’s ruling.’

On appeal from the adverse
judgment of the General Court, the
corporate plaintiffs (in effect appel-
lants) first argued that the lower court
misinterpreted the second condition
for application of the privilege as
set forth by the Court of Justice in
its 1982 decision of AM & S Europe
v. Commission.® As a consequence,
the plaintiffs continued, the General
Court breached the principle of equal-
ity,” which prohibits treating compa-
rable situations in different ways.®

In AM & S, the Court of Justice
ruled that application of the legal pro-
fessional privilege required that the
communication with the lawyer relate
to the client’s right of defense, and
that it involve independent lawyers,
i.e., “lawyers who are not bound to
the client by a relationship of employ-
ment.”? According to the plaintiff
companies, the General Court erred
in giving a literal interpretation to the
standard, and instead, should have
given it a teleological interpretation,
focusing on the spirit and purpose of
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the privilege.'® In short, the corporate
plaintiffs argued that the AM & S de-
cision did not rule that the existence
of an employment relationship always
resulted in a lack of independence. !
The plaintiffs, together with several
of the intervenors, argued that there
was independence for inside counsel
based on professional conduct rules;
an in-house lawyer is a member of a
bar or law society, and is subject to
the same professional conduct obliga-
tions and disciplinary rules as external
lawyers.'? The plaintiff companies ar-
gued that the contract of employment
executed in accordance with Dutch
law required the employer to agree
to the lawyer’s freedom to perform
his functions independently without
interference from the employer, and
authorized the lawyer to comply with
the professional obligations imposed
by the Netherlands Bar.!s

Rejecting the plaintiffs’ argument,
the Court of Justice found that the
repeated statement in the AM & S
opinion, that the communications must
be exchanged with “an independent
lawyer, that is to say one who is not
bound to his client by a relationship
of employment,” clearly shows “that
the requirement of independence
means the absence of any employment
relationship between the lawyer and his
client, so that legal professional privi-
lege does not cover éxchanges within
a company or group with in-house
lawyers”** As explained by the court,
notwithstanding professional conduct
obligations and the contractual guar-
antees of professional freedom, an in-
house lawyer does not enjoy the same
degree of professional independence as
an external lawyer since, as an employ-
ee, the in-house lawyer is economically
dependent on the employer and is too
closely tied to the interests of the em-
ployer when carrying out his duties.!s
Thus, “an in-house lawyer is less able
to deal effectively with any conflicts
between his professional obligations
and the aims of his client.”'6

The plaintiffs further argued that,
in not recognizing the applicability
of the legal professional privilege to
in-house lawyers, the court infringed
on the plaintiffs’ right of defense by
interfering with their right to choose
counsel, which includes the right to
the provision of confidential legal ad-
vice.”” Rejecting this argument as well,
the court first noted that consultation
with an in-house lawyer is not con-
sultation with an independent third
party, notwithstanding professional
ethics obligations.!® The court then
observed that, even assuming that the
right of defense applied to consulta-
tions with in-house lawyers, the extent
to which the in-house lawyer could
represent his employer was still sub-
ject to any restrictions imposed by the
law of member states, some of which
prohibit an in-house lawyer from ap-
pearing in court.!?

The plaintiffs contended that the
General Court’s decision undermined
the principle of legal certainty: Since
the Commission and national au-
thorities often worked together in
conducting competition investigations,
the existence of the privilege should
not depend on which governmental
authority is undertaking the investiga-
tion. Finding the argument untenable,
the court noted that because there
was a clear division of authority with
respect to competition (antitrust)
investigations and a clear set of pro-
cedural rules to which each authority
was subject, a company was able to
determine its position with respect to
the privilege at the commencement of
any investigation.®

Finally, the plaintiffs argued that
the General Court’s decision violated
the principles of national procedural
autonomy and conferred powers: In
the absence of a harmonized defini-
tion of legal professional privilege
by the European Union legislature,
procedural aspects of an investiga-
tion carried out by the Commis-
sion, including the applicability of

ACC Docket

April 2011

the privilege, are subject to national
rules.” The Court found the principle
inapplicable to the instant case, which
involved a decision of an institu-

tion of the European Union that was
based on a regulation adopted at the
European Union level.22 Under these
circumstances, the Court explained,
uniformity in the interpretation and
application of the privilege at the Eu-
ropean Union level was “essential” to
ensure the equal treatment of compa-
nies subject to competition investiga-
tions by the Commission.?

Akzo'sreach

Under the decision in Akzo, there-
fore, there is no privilege applicable
to communications between company
employees and in-house lawyers with
respect to competition (or antitrust)
investigations by the European Com-
mission. While the decision does not
affect the internal law of privilege in
constituent countries of the European
Union,* the reasoning underlying its
holding that the status of an in-house
lawyer as an employee — economi-
cally dependent on, and closely tied
to, the employer — determined the
privilege’s applicability, may be indica-
tive of how the Court would rule on
privilege issues arising in similar areas
governed by European Union law. In-
deed, it may influence both corporate
law and practice even in jurisdictions
that recognize an internal attorney-
client privilege.

The analogies between the argu-
ments in Akzo and past American
jurisprudence are striking.s There
can be little doubt that the primary
concern of the Court of Justice was its
view that internal corporate lawyers
were economically reliant on their em-
ployers and therefore were not inde-
pendent. Thus, extending the privilege
to them would not be protecting true
advocates, who are essential to the ad-
versary system, but simply insulating
another species of corporate employ-
ees who primarily give advice.



In short, the EU’s view of lawyers
tilts heavily toward seeing true law-
yers as advocates, not advisors. For
years, American courts struggled with
similar concerns in that the courts did
not want a large “zone of sanctuary”
or “zone of silence” protecting cor-
porate information from discovery.?
The Court of Justice also was not
impressed with the notion that the in-
ternal privilege should be honored so
that there would be “legal certainty”
— to inspire confidence that commu-
nications would remain secure so as
to encourage those communications.
It took American courts nearly 20
years after recognition of the internal
corporate attorney-client privilege in
Radiant Burners? to identify, in Up-
john Co. v US,? the need for certainty
and predictability in the application of
the privilege: “An uncertain privilege
... is little better than no privilege

. at all.”? Even now, that certainty is

' sorely missing in that every state (like
every EU nation!) can, and many
states do, have their own formulation
of the corporate privilege. Finally, one
discerns in Akzo an unwillingness to
recognize the importance of the advi-
sory role of lawyers in the corporate
world, and to view only the indepen-
dent advocate or litigator as entitled
to full privilege protection. That same
distinction between advisors and liti-
gators shows up repeatedly in Ameri-
can jurisprudence.

Whether we agree with Akzo or not,
however, we must learn to live with it.
It does inject a great deal of uncertainty
in dealings both wholly within the
EU countries and beyond. It appears,
for example, that unless the Com-
mission is itself seeking the internal
attorney-client communications, the
law of various EU member countries
will control. Some countries recognize
an internal corporate attorney-client

 privilege but many do not: “a compara-

 tive examination ... shows that a large
number of Member States stiil exclude
correspondence with in-house lawyers

from protection ... [and] a considerable
number of Member States do not allow
in-house lawyers to be admitted to a
Bar or Law Society, and accordingly,
do not recognize them as having the
same status as lawyers established in
private practice.”® If one is giving legal
advice within a company that does all
of its business in England, for example,
can one be assured that the advice will
remain privileged? Yes, provided that
there is no EU Commission inquiry.
That’s a big proviso. What assurance
does an in-house lawyer have that the
information will remain privileged, and
how does this affect conduct? Once
again, the words from Upjohn echo
loudly. Thus, because of this uncer-
tainty, a prudent in-house lawyer in
England would be wise to assume the
absence of privilege for matters where
the EU Commission may have investi-
gative interest,

What about transactions or com-
munications between companies in
different EU countries, or between
EU countries and the United States?
Will EU or US law govern the avail-
ability of the attorney-client privilege?
While American courts generally
follow a “touching base” analysis in
determining what law of privilege to
apply with respect to communications
that occur in a foreign country,> “[h]
ow foreign courts or tribunals will
resolve the question of privilege in
cases involving international players
is less clear.”? As one practitioner
has observed, “[t}he policy rationale
underlying the non-application of the
privilege to in-house counsel leads
one to believe that American attor-
neys will not have privilege protection
in those countries that do not extend
the privilege to in-house counsel.”?* It
would be surprising, indeed, if foreign
courts treated US lawyers more favor-
ably than they did their own lawyers,
although there is every jurisprudential
basis to do so.

ACC Docket

Recommendations

So what is the lesson from Akzo?
What steps can a lawyer take to pro-
tect her company?

It is pointless to counsel that the
uncertainty of the reach of Akzo
means that all corporate legal advice
involving EU countries must be con-
ducted as if the privilege is uncertain,
and thus non-existent. Clearly, there
are degrees of risk.

Communications in substantive
areas, which have historically been
the focus of Commission investigative
interests, are clearly the highest risk.
One should be very cautious in send-
ing such documents to EU countries
except when absolutely necessary.

If possible, documents can be
marked “Attorney-Client Privileged
Document prepared by US lawyers in
the United States and entitled to the
protection of US law.”

There are various FTP and similar
websites, electronic databases and cor-
porate intranets that allow corporate
employees in foreign countries to ac-
cess and read, but not copy or possess
(even electronically), documents that
are held in the United States where
the corporate law protection for the
privilege is probably the greatest.

On extremely important or sensi-
tive matters, the final advice that
leaves US shores may come from out-
side counsel, or at least co-authored
by outside counsel, &3

Have a comment on this article? Visit
ACC’s blog at www.inhouseaccess.com/
articles/acc-docket.

&ditors Note: Endnotes can be found
in the ACC Digital Docket at www.acc.
com/docket.
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